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- ENVIRONMENTAL ,PROTECTION AGENCY GUIDELINES FOR THE
ASSESSMENT OF CIVIL PENALTIES UNDER SECTION 16 OF THE TOXIC

(45 FR 59770, effective March 10, 1980)

TSCA Clvil Penalty System
Ina'oducziaq

The Toxic Substances Control Act
(TSCA), passed by Congress and signed
into law in 1976, provides for increased
regulation of chemical substances and
mixtures. The Environmental Protection
Agency is charged with carrying out and
enforcing the requirements of the Act

‘and any rules promulgated under the
Act.

Section 16 of the Act provides for civil
and criminal penalities for violations of
TSCA or TSCA rules. Civil penalty
amounts may range up to $25.000 per
violation, with each day that a violation
‘continues constituting a separate
violation, Civil penalties are to be

- administratively imposed., after the
person is given a written notics and the
opportunity to request a hearing There
is a right to review-in the United States
Courts of Appeals after the penalty has
been imposed by the Administrator.

Section 16 of TSCA requires that a
number of factors be considered in
assessing a civil penalty, as follows:

I determining the amount of & civil
penaity, the Administrator shall take into
account the nature, circumstancss, extent,
and gravity of the violation or viclations and,
with respect to the violator, ability to pay,
efect on ability to continue to do business,

- and history of prioe such violations, the

degree of culpability, and such other matters
as justice may require.

The purpose of the general penality
system is to assure that TSCA civil
penaities be assessed in a fair, uniform
and consistent manner; that the ’
penaities are appropriate for the
violation committad: that economic
incentives for violating TSCA are
eliminated: and tiat persons will be
deterred from committing TSCA
violations.

Scope of the Civil Penaity System

The penalty system described in this
document provides the general
framework for civil penaity assessment
under TSCA. [t establishes standardized
definitions and applications of factors

" the Act requires the Administrator to

consider in assessing a penaity. As
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regulations are developed, specific
penaity guidelines will be developed
adopting in detail the application of the
ceneral penaity system to the new
regulation. These specific guidelines will
generally be issued when enforcement
strategies are issued for each new

regulation.

Note.—This document coes not discuss
whether assessment of a civil penalty is the
correct enforcement response to & given
violative condition. Rather, this document
focuses on determining what the proper civil
penalty shouid de if a decision has been
mdnthnud.vﬂpcullyxnhopmp«

“enforcament remedy to pursus.

Brief Description of the System

The general civil penalty system is
designed to assign penalties for TSCA
violations in accordance with the
statutory requirements of Section 18.
Penaities are de!ermmod in two stages:
(1) Determination of a “gravity based
penaity” (GBP), and (2) adjustments to
the gravity based penalty.

To determine the gravity based
penaity, the following factors affesting a
violation's grmnty are considered:

¢ The “nature” of the violation.

* The “extent” of environmental harm
m could result from a given violation.

* The' mmtances of the
violation. ’

These factors are mcorporatod ona
matrix which allows determination of
the appropriate gravity based penalty.

Once the gravity based penaity has
been determined. upward or downward
adjustments to the penaity amount are
made in consideration of these other
factors:
" e.Culpability,

¢ History of such violations,

* Ability to pay.

¢ Ability to continue in business, and

* Such other matters as justics may

Gvil Penalty System and Its Application

" This section describes in detail the
general civil penaify system. how ~
specific penaity guidances will be-
developed and applied. and the

reasbning behind the development of the
system.

The Penaity Factors

The Act requires the comsidaration of
eight named factors in any penalty
asses‘ment, as well as “other factors as
justice may *

The first four {actors—nature,
circumstances, extent, and gravity—
relate to the violation. Under the penalty
system these four factors are charted on
a matrix which yieids the Gravity Based
Penaity (GBP). This matrix is a conseant
throughout the penality systsm. As will
be seen below. however, the specific
pegalty guideiines will affect into which
category alang each axis of the matrix
the viclation will fail

Once a GBP figure is reached. several
adjustment factors are appliad:

* An upward or downward
adjustment may be made for particulariy
culpable or non-culpable conduct. An
upward adjustment of up to 100% may
be made where there is a history of such
a violation.

¢ Two other adfustmeants (oot
specificaily required by the Act. but
authorized under the “as justics may

- require” language of § 16) are to. recover

cleanup costs paid by the United States.
and to reducs or eliminats any financial
or competitive advantage gained by the
violator as a resuit of his failure to
follow the Act, or its regulations. Other
case-by-case adjustments may aiso be
warranted under the “as justice may
require” |

s The statutory adjustment
factors are the violator's ability to pay
and the effect on tha violator's ability to
continue to do business. For ssveral
reasons we have combined the concepts
involved in thesa factors onto ons :
“ability to pay” factor. This factar will
often act as a limit on the amount of
penalty assessed, even where other
factors indicate a higher penaity is
warranted.

Calculation of the Gravity Based
Penaity .

. The gravity based penalty (CBP) is
found on the following matrix:
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significant chince that damage will result
from the violation.

Laveis 5 and 8 (Low): There is a smail
likeiihood that damage will result from the
viclation.

The probability of harm. as assessed
in evaluating circumstancss, will aiways
be based dn the risk inherent in the
vioclation as it was committed. In other
words, a viclation which presented a
high probability of causing harm when it
was commi (and/or was allowed to
exist) must be classified as a “high
probability” viclation and pena/ized is
such, even if through soms fortuity no
actual harm resulted in that particular
case. Otherwise some who commit
dangerous viclations would be
absalved. Similarly, when harm has
‘actnally resulted from a viclation, the
“tircumstances” of the violation should
:obabmmwdmf lm:'h“m

ties were for occurring at
the time of the violation. The theory is
that violators should be penalized for
the violative conduct, and the “good” or

“bad” luck of whether or not the

i canduct actually caused

should not be an overriding factor
io penaity assessment. However, the.
responsibility for céo:n-ug‘ mch;;
without regard to the probability

barm (see Adjustment Fector 3,

t Clean-up Caosts). As with

“extant.” the specific penalty guidslines.
are an essantial tocl in charactarizing

Chemical control With chemical
cantral violations, probability is
detarmined primarily by physical factors
which affect the chancs of improper
Wmmm;hochmtmlo“leﬂ‘ml’nr

e, cartain types of improper
storage of PCBs are more likely than
others t6 result in release of PCBs (nto
the environment, and actual dumping of
PCBs is virtoally certain to do some
bafm. Criteria for assessing the
probability of harmr resulting from #
;i:'l::mwtuwhmmm'bhb.

in

assessmaent viclations are as follows:

Levels 1 and 2 (High}=—Violations which
seriously impair the Agency’s ability to

monitor (data-gathering) or svaluats
chemicals (hazard assessment).

Levels 3 and 4 (Medjum)}—Violations
which impair the Agency's ability to monitar
or evaluate chemicals in s less than critical

way.

Lycveb 5 and 8 (Low}~—Violations that
{mpair the Agency's ability to monitor or
evaiuate chemicals in a less than important
way.

Under these critaria, a violation of a
Section 4 test standard (serious enough
gmmh c;mdd)i' totnfurzmlumha bl;) has a

probability o ting in harm to
the pubiic through its effect on the
Agency and would probably be Level 1
ar 2, while late submission of a required
report might be only a Lavei Sar 8
violation. v

Whensver possible, the specific
penalty systam will attempt to classify
certain types of violations according to
probability of damage. Par example,
cartain types of viclations of a disposal
rale might always involve a high
probability of damage. But other types
of viclations might invoive such a large
range of probability of harm that each
case would have to be svaluated
individuaily. In the latter case, the
specific penaity guidaline will include
critaria o guids the evaluation of each
violation. [t is difficuit to estimate the
probability of barm presented by given
situation, particularly in light of the
many variables that make up
“circumstances.” However,
“circumstances” can be evaluated for
guideline purposes by comparing
situations. For example, it is clear that,
as a general rule, there is a greater
rrobabﬂ!ty of a {alsified laboratory test
eading to actua/ damage, than to have
such damags resulting from minor errors
in test repart formatting,

The specific guidelines will also
address the range of probabilities within
each of the six “circumstances” :
classifications. Por some violations., any
probability of causing harm of aver 10%
might be in the “high" range, while othere
violations might be classified quite
differently. One particular factor that
may affect probability determinations is
the length of ime during which the
violation presents a threat to health or
the enviranment. Dumping PCBs in an
unapproved landfill may not cause harm
immediately but may inevitably cause
barm as jt leaches into nearby
groundwater. But where only temporary
improper storage is intended. and

4. Gravity. “Geavity” refers to the
-overall seriousness of the violation. As
used in this penaity systam. “gravity” is
a dependent variable. Le.. the svaluation
of “nature,” “extent.” and
“circumstances” will yieid a doilar
figure oo the matrix that determines the
gravity based penaity.

The Adjustment Factors

The gravity based penalty reflects the
seriousness of the violation’s threat to
health and environmeat. The Act also
requires the Agency to consider cartain
factors in assessing the violator's
conduct Culpability, history of such
violatiods, ability to pay. and ability to
continue Ia business. In addition. the
Act authorizes the Agency some
discretion to-coasider “other factors as'
justice may require.” Under this last
authorization, two additional factors are
considered and balanced: the cost of the
vialation to the government, and the
benefits recsived by the violator due to
his non-compliance. In order to compute
penaity adjustments in a logical fashion,
these adinstment factors are considered
in the following sequenca:

(1) Culpability:

(2) History;

(3) Cost to the government;

(4) Benefits from non-compliance: and

(3} Ability to pay/ability to continue
in business.

1. Culpability. Sincs the law only
requires the Agency to consider the
culpability of the violator as an
adjustment factor, the existence of a
violation can be established without
relying solely on this “blameworthiness”
factor. [a other words, the may
pursue a policy of strict liability in
penalizing for a violation, though some
allowance must be made based on the
extent of the violator's culpability.?
Under this penalty system. the gravity
based penaity may be increased or
mm or may r:::un the same

on the violator's
“culpability.” :

The- two principal criteria for
assessing cuipability are (a) the
violator's knowiedge of the particulay
TSCA requirement. and (b) the degree of
the violator's coatro/ over the violative
condition.

! There are cartain circumstances where an “sct
of Cod”™ or soms other crcumetance tatally out of &
m‘lmuuymmmmmxon
violaton (1o lagal liability). Por exampiy wiere
-PCBS are properfy stored. and a plane crushes it
e storege (acility, cowsing ¢ mpull, there will
| probably be ae violation.
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related” if it is sim//ar to the present

. violation. Each TSCA rule or regulation.

is considered 3 separate entity for
“closely related™ purposes. Thus the
identical provision does not have to be
violated both timaes for this higher
adjustment to be made. For example.
two separate uniawful disposals of PCBs

" highways in the first instance. and in the

secand instancs, PCBs of over 500 ppm
wers burned in a facility that did oot
comply with the PCB incinerator
standards.

The specific guidelines will give some
guidance cn what viclations are “ciosely
similar” to others, and may set up a sliding

scale of upward adjustment percentages
rather than the 50 percent ar 100 percent

- figures provided here.

3, Government clean-up costs. An
adjustment factor not specified in the
statuts, but which the Agency faels
“lusdcs * * * require{s].” is
reimbursement to the governmant for
funds expended to investigate, clean-up;
or otherwise mitigate the effects of a
violation.

Generally, the clean-up expense of a
violator is to be borne by the violator as
& necessary cost of violation in addition
to any civil penaity assessed. The
government may seek a Federal district
court {njunction under §§ 7 or 17 to
require the violator to clean-up, but
there will aimost certainly be sitnations
where the government will have to
clean-up the viclation to quickly
alleviate any hazards created. Whaere
these latter situations happen, the
government could probably file a non-
statutory suit {n Federal district court to
recover funds which it expanded, but it
could even more easily assess these
costs, when they ars sufficiently low, in
an administrative proceeding under § 16,
particularly where a § 16, particularly
where a § 18 action is going to be filed
an'ly_;v:y. " limitation to seeking

major on

reimbursement of government
investigatory and clsan-up costs is the
limit of $25.000 far each violation.
Howaevaer, since each day a violation
continues constftifes a separate
viciation far wiileh a $25.000 penaity
3" > and inv‘hﬁu o be

ean-up tary costs can
recovered where the violation is a
continuing one. However, where a
penalty would be in the area of $25.000
far the violation even before governmant
investigatory and clean-up costs are
considered, a § 16 action wouid be of

10-3-80

litle value in recovering these
additional costs.

In adjusting the penaity, the
government iovestigatory and clean-up
cost shouid be added to the penalty
caiculated thus far. Whers the total
penalty under this method exceeds
$25.000, the penalty should be cut back
to $25.000. As will be discussed later,
this type of situation lends itseif to
utilization of the continuing violation
provisions of § 16,

It is important to note that
consideration of government
investigatory and clean-up costs in the
penalty assessment is a0t intended o [
any way affect the r1gh¢ of the
government to recover investigatory and
clean-up costs in a separats court
action. A vioiator may argue that
investigatory and clean-up costs have
been abrogated by settiement of the
penalty. Thus, if there is & reasanable
possibility that the Agency will sesk to
recover such costs in a separats suit,
this factor should not be utilized in
assessing the § 16 penalty. Thus the
invesdgatory and clean-up costs will not
be included twics in caiculating &
penaity for & viclation. .

4. Gains from noncompliance.
Another adjustment factor which
“justice * * * require(s]” is that the
violator not profit from its vioiative acts.
TOCA's ability to prevent harm to public
health and the envircnment is severaly
weakened whenever an economic
incantive exists to violate the law. The
penaity system attempts to eliminate, o
at least reduca. thess economic
incentives, by adding to tha base
penaity an estimats of the ecoramic
gains obtained by the violator as a
result of his noncompliance.

Among such economic gains would be
money saved by not investing in new
equipment, or by not following more
costly operating procedures, or profits
gained through the sale of illegal
products. Removing such gains not cnly
protecta the publit by deterring
violaticns, but also prevents violators
from gaining unafais competitive
advantage over those who are
complying with the law. For example, a
company which manufactures 3 new
chemical without submitting a
premanufacture ootice, pursuant to § 3,
may gain a strong competitive
advantage over another company who
intends to manufacture the same

~ chemical but follows the § 5 procedure.

The violator shouid be penalized at least.
to the extent of the economic gains
achieved through his noncompliance.

Any other resuit would put a premium
on noncompliance.

The specific penalty guidelines
should, where possible, indicate the
types of economic gains from
noncompiiance. and include either
standard estimates of such gains {(e.g.

- the purchase price of required new

equipment or facilities), or a procadure
for eatimating the gain. [n cases where
economic gains resuited from the
company’s failure to maka required
capital and operation and maintenance
expenditures, those gains must be
caiculated in accordancs with the
Agency’s September 27, 1978, “Technical
Support Document” for computing civil
enaities under the April 11, 1978, Civil
Penalty Policy. The revulting econommic
savings figure must be reviewed by the

" Clvil Penalty Policy Panel for

consistency with that policy. In many
instancss, the GBP will be sufficiently
high without adjustment for this factor.
In other situations where there is no
economic motive or benefit from
noncompliancs. or when the cost of
cleaning up a violation outweighs any
economic benefits received. this :
adjustment factor need not be applied.
8. Ability to pay and ability to
continue in business. (a) Usags of these
terms. The Act lists “ability to pay” and
“ability to continue in business" as two
adjustment f{actors. but for the purposes
of the penalty system the distinctions
between the two are so narrow and
artificial that they are treated as one. In
making this determination it was
considered that “ability to pay” might
be limited (in the extrems sense) to such
indicators as the market value of the
violator in liquidation. the profits
accrued by the firm over a given time
period, the nat sales or income
gensrated overa given time period. the
value of cash and other liquid assets
held by the firm, and the vaiue of ail
liquid assets pius borrowable cash.
Essentially, however, a firm can pay up
to the point where it can no longer do
businesa.! However, it is evident that
Congresas. by inserting these two factors
into the Act, for mos¢ cases did not
intend that TSCA civil penalities presant
s0 great a burden as {0 pose the threat
of destroying, or even severely
impairing, a firm's business. _
Measuring a firm's ability to pay *‘a

*Techmeally, & Arm would often be abis to pay
omilinm-pndlywouuupqit to file for

‘Henceforth “ability to psy” will be used to
include “ubility 10 continue in business .

Published by THE BUREAU OF NATIONAL AFFAIRS, INC.. WASHINGTON. D.C. 20037 Son



TSCA PENALTIES

-y CHM-28
N
{
:
RN

penaities-may be assessed, there is a
potential for very large penaities to be
‘assessed in many situations. In some
cases, such large penaities will be
appropriate for continuing violations,
while for others. such atéate innvalentory
reporting, assessing an additio

penalty for each day of violation would
yield a penaity assessment for greater
than the violation merits. The specific
penalty guidelines will discuss the types
of continuing violations which shouid be
assessed on & per-day basis. This
discussion should indicate how criteria
such as this will be applied. e.g, which

" continuing violations should never be

penaiized on a per-day basis. and which
shouid usually or-aiways be so :
penalized. .

Whes a penalty is assessed on a per-
day basis for a continuing violation,
Gare must be taken to assure that the
adjustment factors, “government clean
up costs”, and “economic benefits from
non-compliance” are spread aver the
entire penaity, sinca these figures are
calculated by looking at the entire
violative situation. For example, if a
continuing viclation lasted four days
and generated $40.000 m government
clean-yp costs. these $40.000 in costs
shouid be added to the daily penalties
(although each day would still be Himited
10 a maximum $25.000 penaity).

. Continuing violations are
distinguished from multiple viclations
and violations which occur several
separate imes. TRese [atter viclations
will generally be separately assessed.

Sett/ement

This guidanca does not prescribe a
specific percentage guideline for penalty
reductions in the course of settiement.
While. as & general rule, penalties may
be altered in the course of settiement,
there should always be some
substantfve resson given, which is to be
incorporated in any settiement
agreement and consent decres and final
order {or any penalty reduction. Other
aspects of sattiemaent are discussed io
the context of particular penaity factors.

Designing and Applying a Specific
Penaity Guidance

Designing a Specific Penalty Guidance

The specific penalty guidance. which
will usually be developed as part of the
enforcement strategy for a particular —
reguiation, will provide the detailed
information needed to fit particular
violations in the overail civil penalty
system. Each specific penalty guidance
will address: - :

* To the extant possibie. the types of
violatians that can occur:

¢ How t0 evaiuats the nature (Le.. whether
chemical control: or information gathering] of
a vioiation:

* How ta determine and classify the extenmt
of possible harm posed by a given viclations:

* Special considerations in using the
adjustment factors. particularty including
means of estimating government clean-up
costs and economic benefits from non-
compliance:

* How and when to utilize the concept of
muiti-day violations:

* Any “other mattars as justics may
require” which may particulariy apply to e
given regulation: and

¢ Anything eise necessary to effectuate
enforcement of the regulation and the Act's
penalty policy.

Applying a Specific Penaity Cuidance

This section briefly summarizes the
steps necessary to calcuiate a proposed
penalty assessment.

Step 1: Uttlizing the specific penalty
guidances. determine the nature, extent. and
circumstances of the violation. :

Step Z Find the appropriate extent and

circumstancss leveis on the gravity based

penalty matrix to determine the gravity based
penaity (GBP). : .

Step 3: Determine the percentage
adjustment for culpability. if any.

Step 4: Determine the percentage
adjustment for histary. if any.

Step 5: Add the adjusanent percentages
from steps 3 aad 4 and apply the GBP. If the
amount is in excess of $25.000, reduce the
penaity te $25.080.

Step & Moltfply the step $ figure by the
aumber of days of viclation.

Step 7: Apply government cieanup casts
fa_diummm. if applicable. Add to the step 8

iqure.
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" {7} Date Remittancs Recesived:

Pl el

Step & Apply economic gdins rom nog'?
compliance adjustment. if applicable. Add to
the step 6 figure.

Step & Make other adjustments “as justice
may require.”

Step 1 lssue formai complaint prooosiwog
the penalty.

Step 13 Discuss settlement any 'ime beiore
a final adminisaative law judge's decision
(uniess the complaint is not contested and
becomes final as a matter of law}. If
applicable. determime violator's ability to
pay. If appropriate, reduce penaity to amount
violator can afford o pay. Penalties may be
reduced s & condition of settiement.

Step 12-Tssue Final order.

Clvil Penaity Assessment Worksheet

Name of Respondent
A‘.idrm of Respondent

(1) Complaint LD. Number:
2) Date Complaint [ssued:
3) Date Answer Raceived:

Eg: B:u E:hm Order Sent s -

te Consent Agreement Signed: ————————

(8) Date Final Order Sent:

|

1. Gravity Based Penaity (CEP) Lom
MATIX, Smme,

2 Percent increase or decrease for
culpability, Sw——,

3. Percant incresse for violagon history,
Ry,

4. Add lines 2 and 3, R,

S. Multipiy GBP by percentage total on linc

Y —

8. Add lines 1 and 5 (subtract line $ from
line 1 if negative percentage}, $—a.

7. Enter line 8 amoumt or $25.000. whicheves
i3 /35, S, :

8. Multiply line 7 by the aumber of days of
violation, $mm—.

9. Government clean-up costs. if any. $———.

10. Economic gains Tom non-campiiance. if
appropnate, Se——. )

11. Add lines 8 through 10, Semem.

1Z Total of other adjustments as justice
may require, S

13. If line 12 represents a net /ncrecse to
the penaity add line 12 10 line 11, $memm,

or

If line 12 represents a net decease ‘o the
penaity subtract line 12 from line 1, $——.

Nota.—Line 13 shouid be the proposed
penaity for a given violation. This procedure
is repeated for each violation.



“

39:0622

(b} 25 or more drained transformers. or 100
or more empty drums which oncas contained
PCB fluid. or any other PCB solids having s
volume of 730 cubic fest or more.

(B) Significant
Liquids

{a) 220 gallons or more but less than 1100
gallons. or

{(b) A contaiminated ares of 150 square fest
or greater, but less than 730 square feet. or

(c) 60 large capacitors or more. but less
than 300 large capacitors.

Non-liquids

(a) 20 or more. but less than 100 fifty-five
gailon drums containing contaminated soil
rags. debris or small capacitors.

{b) $ or more, but less than 25, drained
transformers. or more than 20, but less than
100, empty drums which onca contained PC3
fluids, or any other solid having a volume of
150 or mare, but iess than 750 cubic feet.

(C} Minor:

Ligquids

{a) Less than 220 gallons, or

(b) A contaminated area of less than 150
square fest. .

(¢c) Lass than 60 large capacitors.
Non-liquids

(a} Less than 20 fifty-five gallon durms
contaiging coataminated soil, rags, debris or
small capacitors: or -

(b) Less than § drained transformers. 20
fifty-five gallon drums which previously

contained PCB fluids, or any other PCB solid

!fuving & volume of approximately 150 cubic
eat.

Spills into water. food or feeds. Any
PCB disposal which resuits in
contamination of surface or ground
water, or food or feeds is a/ways major
in extent. '

Circumstances (Probability for Damage)
_To determine which level on the

circumstances axis to usa. classify each
violation of the regulation inta one of

these eight categories of violation:
) (1) Disposal

(8) Distribution

{7) Use

(8) Recordkeeping .

After classifying the violations,
determine the levei on the -
circumstancss axis from ths following

" chart .

Table V

HT!:::;G disposal.

1
" {23 Manufacturing

Lavef two:

(1) Procesaing,

(2} Distribution.

{3) Improper use.

Medium ronge:

Leve! three:

(1) Majar storage violatians.

{2) Major recordkeeping violations,
disposal facilities. -

(3) Major marking violaticns.

Leve! four:

{1) Major recordkeeping violations, use and

. storage facilities,

Low range:
Leve! five:
(1) Fuilure to date PCB items piaced in
storege.
(2) Minoe storage violations.
(3} Minar marking vialaticns.
Lavel six: ’
. (1) Minor recordkeeping vialations.
(2) Feilure to use “No PCBs" lable as-

Finding the GBP penaity. The extent
and circumstances, as determined
above. will determine a penaity amount
on the GBP Matrix, Table L This figure
should be entared on line ane (1) of the
Civil Penaity Assessment Worksheet.
(hereinafter, “worksheet) attached as
Appendix A. The other penaity factors,
such as culpability, ability to pay, and
others. should be applied i the manner
described i the TSCA Civil Penaity

‘Policy.
Muitiple Violatiens

Assess multiple violatons against a
single violator in any of the failowing
circumstances:

(1) The viclations fall into mare than cae
vioiation category:

(2} The violadons are in substantially
different locations: or

{3) There is evidence that the viclation has
been committed on repeated gccasions or has
continued for more than one day.

If muitiple violations are charged
because of evidence of repested or
continuing conditions, the penalty will
normally be calculated using the
proportionai penaity calculation, which
appears in Table V1, below. However,
the Agency can exarcise its discretion _
either to charge for only one day, or to
charge on a straight per day or per
violation baais (GEP X number of days
or violations), depending on factors such
s substantial actual harm; the unusual
nature of risk presented. or other unique
circumastances.

Table V1
Propartionat Penalty Calculaticn .

Step 1: Find the total amount of PCB
materials invaived. If more than two times

. Chermical Reguiation Reporter
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lha major axtant category. (more than 16,000
kg.) 80 to step 2 if less than two times the
mimimum amount (o the majar extent
category (less than 10.000 kg.}. use this
amount fo get a penally from the GBP Matrix.
Divide the penaity by the aumber of days *
and enter on line one of the worksheet
(Appendix A).

Step Z Divide the amount from step one by
the minimum amount in the major axtent
category (5000 kg). (Round fractions to one
decimai place.)

Step X Muitipiy the amount form step two
by the doflar amount from the GBP Martix
maejor extent category. This is the totat CEP

Step 4 Divida the amount from step 3 by
the gumber of days or vioclatons invoived.
Enter this daily amount on line one of the
worksheet (Appendix A). o

Explanation of Policy
Nature

Since the purpose of the PCB
regulation is ta prevent further
introduction of PCBy into the

“environmentrthis requiation is.a

chemicad contral reguiation. as definad
by the TSCA Civil Penaity Policy.
Accordingly, mest violations of thia-
regulation are chemicai contral
violations. The only exception wouid be
violations of the recordkeeping
requirements, which are controi-
assaciatad data-gathering in nature. The
Agency has taken-this inte account in
designing a specific pelicy for PCB
penalties. The definitions of the “extent”
and “circumstances” categories below
reflect the nature of these violations.
Extemt )

Because the PCB regulations are
chemical control and control-associated
data-gathering in nature, the greater the
amount of PCB containing material
(hereinafter, “PCB materiai™) involved in
a particular violation, the more likely it
is that harm will result from the
violation of the PCB rules. For this
reason, the amount of PCB material
invoived in a particular incident will
determine whather the major,
significant, or misor extent category
should be used in deriving & penalty
from the GBP Matrix. Since the
concamtration of the PCB material
involved in an incident will alsg affect
the potential for harm. this factor must
also be cansidered i determining which

' 1t shouid ba noted that if the proportisnal
penaity caiculation is based ca repeated viclations,
then the caicuiation at Bow § of the warksiest
sbouid represeat the sumbper of viciatons rether
than the sumober of dayw



<

39:0624

REFERENCE FILE

extent is afways major. If such spills are -

not quickly detected, they will result n
direct human exposure. Even if the
problem is detected befors bamans sat
the contaminated {ood, it is dikely that
the cost of finding and destroying ihe
contaminated products will be high.
Thus, the Agency believes such
incidents should always be considered
major in exteqat.

Concentration Adjustments

The Agency recognires that the
concentration of the PCB matenials is a
relevast facter to caasider in
determining the amount of dammge done
from a violation of this regulation.
Obviomsly, a spill of high cancenmration
PCB's puta mare-contaminants into the
enviroament than a spiil of jow
concentration PCH's. Noaetheless,
because PCB's can be toxic at very low
concetrations. a spill of a large amaunt
of low concentration PCB material could

, cause widespread harm. Thus, a system
which would require the total weight of
PCB material involved to be reduced ia
direct proportion to the concentratan of
that matenial would seversly undermine
the repflacory scaeme. '

The probiem is dlustrated by the
following hypoteticai: Samsane spills
2,000,000 ibs. (or 908,080 kgs.) of fluid
contuining PCHe at a coacentration of
1.008 parts per miilion (ppm). IL. in
caliculating the penalty, the total weight
of the Sxixd was reduced by the direct

- proportion of the concestration, less.
than 1,000 kilograms of PCHs wouid be
invaived jor tha parposs of caiculafing a
penaity. As a rewult, this incident would.
be considersd minor in extenat, and the
vioimtor wouid mot be fned mare than
$3.000. A penaity as small as this wouid

- not reflect the tial for harm to the

environmen would creats an. -

" enormous economic incentive for. people
to improperly disposs of PCBs at low
concentrations, contrary to the inteat of
the regulations.

To account for the effect of the
concentration of PCB liquids in
determining the extent of a viclation.
and at the same time establish a system
which does not severely hipde
agency's program. the foliyis
has been developed. To digiifmin
extent of probable damage fii2 ¢

particular violation, the total amount ol

PCB material involved in an incidant

. should be reduced by the percentages

which appear below: -

{3) 10:000-90.996 ppia—20%
(47 100.000 ppa or above—as reduction.

Thus. in the hypothetical quoted
above, where 2,000,000 |bs. of PCB fluid
at a concentration of.1.000 ppm was
disposed of, the total amount wouid be
reduced by 50%. Thus, the amount of
fluids for determining the extent of the
probable harm wouid be 1.000,000 lbs..or
454,543 kilograms.

Exceptions to Concentration Adjustment
Caiculation

" These concentrations adjustment’
factors are(@olysed in the following
circumstances: .

Wastes oil. The use ot waste oil that
contains detectable concentrations of
PCBs as a sealant, coating, or dust
control agent. which is prohibited by 40
CFR 781.10(d). is one situation where the
concentration reduction would not
apply. The agency chose to prohibit

- these uses whenever any detectable

level of PCBs were present because any
such use of PCBs is likely to result in
widespread eavironmental and health
damags. Thus, allowing any reduction of
the amount of PCBs used by virtue of
low concentration would be contrary to
the regulatory scheme.

Failure to test The concentration
reduction also does not apply where the
violation is the failure to test liquid
required to be tested: for exampie. the
contents-of a heat transfer system that
has contained PCBs, 40 CFR 781.31(d)(1).
In such cases, the risk created by the
violation is that the Auid will be high
concantration PCBs. and that this
material will continue in use. Thus. the
Agency feels that these persons should
not gbtain a fortuitous beaefit when the
lquid is finally tested and found !0 be of
some lower concentration.

Altarnative measure for solids.
Finally, the concentration adjustment
should not be used when the PCB

tive measures {or solids whi

appear in Tabile [V. Thess alternative
measures were chosen to maintain
economic incentives for proper disposal.
The cost of disposal of such materiais is
oot dependsent on the concentration of
the PCBs in them. Accordingly. to allow
‘adjustmeants for lower concentration
might remove the economic incentives to
dispose of these materials properiy.

Circamstances

The other variable for determining a
penaity from the CEP Matrix [ the
circumstances of the violation, also
called the probability of damages. The
TSCA Civil Penalty System established
three ranges of probability of damages.
high, medium. and low. Each of thess

- Chemicatl Reguiation Redorter

ranges in turn has two different levels,
for a total of six leveis of probability of
damages. -

Explanation of Categories

Because there are many ways the PC3
regulation can be violated. and because
each of these violations could cccur in
8o many different environmental
contexts; it is virtuaily impossible to
assess in advancs all the possibie
factors that logicaily might have some
impact on the probability of damages for
a particular PCB violation. [t would be
even more difficuit to try to determina,
in advance, how all of t1ese factors
would interact in any pardcular
situation. For this reason, the Agency
believes it is appropriate to group the
different types of PCB violations, assess
the probability for harm resulting from
each type of violation, and then assign
that type of violation to one of the levels
on the circumstances axis of the GBP
Matrix.

For the purposes of assessing the
probability of damages from a particular
type of PCB violation, all the possible
violations of the PCB rule can be |
grouped into eight categories, as follows:

(1) Disposal

(2) Marking

{3) Storage

(4) Manufacturing
(S) Processing -
{8) Distributing

(7) Use ‘
{8) Recordkesping

[mmediately below is a table assigning
the different categories of PCB
violations to the lavals of probability of
damages on the GBP Matrix. After the
table, the reasons for the assignment of
each category of violation to a level of
probability of damages is explained.

High Range

Level one:

(1) Improper disposal of PCBs. This
includes cperating disposal facilities at
conditions which dunot meet the
requirements of ths reguiations. It also :
includes any uncontroiled discharge of PCBs,
6.3 Leakage from a stored container.

{2) Manufacturing of PCBs without an.
exsmption ot in violation of any condition of
an exsmption,

Leve{ two:

(1) Procassing PCBs without an exemption
or in violation of any condition of an

exsmption.

(2) Distributicn in commaerce of PC3s
without exsmption or in violation of any
condition of an exemption. .

(3) Improper use of PCBs or using PCBs in
violation of any condition of authorization.
For example. this includes removing a coil
from a PCH transformer for servicing, and the
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violations, and faiiure to label with the
“no PCBs” mark. In the case of minor
recordkeeping violations, soch
violations, although they might make
enforcement somewhat more difficuit,
should not seriously impair the Agency's
enforcement efforts. The failure to label
with the “no PCB™ mark wiil only result
in the disposal of certain items more
carefully than necessary, thereby
increasing the cost of compliance with
the regulation.

The risk to the environment and
human health in this case is minimal.
Moveover. the Agency believes that
there are already substantial economic
incentives for manufacturers to comply
with this labeling requirearent, since
their customers wouid probably be
anxious to gbtain equipment bearing
such a label.

Using the GBP Motrix To Find a ACB
Penalty -

In arder to determine a penaity for a
specific PCB violation. the following
. steps should be followed:

Step 1: Determine which category of
vioiation is invoived (Le- disposal. marking,
storage. manulacturing, processing and
distribution. use, or recordkeeping). If more
than one viclation category is invaived,
repeat the calculation in steps 2 through 8 for
each violstioa category. .

Step Z Find which level the viclaion fits
on the circumstances axm of the GBP Maaix.

Step 3 Calculate the 1otal amount of PCBs
involved in the vioiation. If thers are severai
matenals invoived which fall into different
concentration ranges, do a separute
caicuiation for sach concentrasion. .

Step 4: Reduce the amounts in step 3 by the
concentrasion sdjasunent. (Be sure (0 npte
the exceptions to this step).

Step & If different concentration ranges are.
present. add up the figures from step 4.

Step & Determine which extent category
(majoe, significant, or minor) is applicaole to
) the amount from step 3.

Step 7: Use the level from step 2 and the
extent from step 8 to locate the penalty on the
GBP Matrix (E.g. Lavel 3. significant is
$10,000). - ,

Step & Enter the amount from step 7 on line
1 of the Civil Penaity Assessment worksheet
attached to the TSCA Clvil Penalty Policy.
Use that worksheet 10 compiate the
caicuiation of the penaity sccpunting foe
‘actors such s culpability, hiswry of
violations. etc. ST

Example

An inspection of X Company reveals
that the following items are ail stored
for disposai in a room with an earthen
floor:

2 transformers
3 capacitors

All three capacitors have nams plates

that show that they contain high

concentration PCBs and have a volume
of 30 gailons each. One transformer
contains 300 gallons, and is tested at
1000 ppm. The second transformer
contains 500 gallons, and is tested at
64% PCBs. It is leaking, and X's general
foreman says that about 20 gallons have
leaked. The equipment is marked. and X
has records on this equipment. Assume
the density of all fluids is 10 Ibs/gal.

Step 1: Determing the categories of
violation.

These are:
Disposal

Storage

Because there are two categories. a
calculation is needed for each.

Disposal

Step 2 Find the “circumstances” level This
is lavel one. for

Step 3: Find the total amount invelved,

Total disposal: 20 gailons .
20 gal. £ 10 lbs = 200 lbs.
gal.

200 1bs. X .43 Xg. = 90 kg.

Step 4: Make concentration adjustment.
No reduction for PCBs over 100.000
ppm, which is what was spilled.
Step 5: Not applicabie.
Step 6; Determine extent category.
" 90 kg, = Minor
Step 7: Find penaity from matrix.
Lavel one + Minor = $5.000
Step & Enter $8.000 or line 1 of the
worksheet (Appendix A)

Storage

Step 2 Find “circumstances” level
level 3:thor storage (permesbie Joor) is
e

Step J: Find total amount invoived.

(a) ower 106,000 pe:
1l ctzansfocaec ¢ 500 gal. s00
3 capicacozs Y 137 gad. 32
I qal.
990 gal. X 10 id. X .45 rg.e '
- S

1855 x9. over 100,000 ppm
(5} 330-10,000 ppms
1 csansiszzec ¢ 306 gal.

300 gai. X 10 !B, X .45 va, @ 13%0 xg.
it b 2y N

Step 4: Make concentration adjustment.
{a) over 100.000 ppm~—n0 adjustment 2855

(b} 500-10.000 ppm—50% reducticn 1350 kg.
X .50 = 673 kg,

Sups:Addﬂgtmn_fmustept
2058 3.
- 0TSy
3330 hg.

Step & Determine axtant category.

Chermcal Reguiation Reporter

3330 kg. = Significant.
Step 7: Find the penaity from the matrix,
Level 3 + significant = $10.000.

Step 8: Enter $10.000 on line 1 of the
workahest (Appendix A).

Penalty Assessment for Multiple
Violations

In the past, the Offics of Eaforcement
bas had numerous questions about
which circumstances were appropriate
for the assessment of multiple penaities.
For the purpose of promoting
consistency between regions and to be
consistent with the penalty scheme set
forth above, the following guidelines
shouid be followed for assessing
multiple penaities.

When Not To Assess Multiple Penaities

There are certain instances when
separate counts should not be charged
and muitiple penaities not assessed. The
first type of case where this is not
appropriate is whers a singie situation
presents violations of many portions of
the regulation, which are all in the same
violation category. For exampie. if X
Company has a storage area which is
unmarked. and which contains one
unmarked PCB container, there are two
infractions of the regulation: The failure
to mark the container, and the failure to
mark the storage area. However, only
one violation should be charged:
namely, a major marking violation. Both
infractions present the same risk: that is,
that no one will realize that PCBs are
present. Accordingly, only one penalty
is assessed. If the violation category is
one like marking, which appears at
several levels of the circumstances axis,
the penalty should be assessed by
looking at the most serious infraction
committed,

Another situation in which only one
count should be alleged and one penalty
charged is where there are muitiple
infractions of the same reguiatory
requirement. For example. if five
transformers are unmarked. only one
penalty should be charged. Although
five transforiners present a greater risk
than one transformer., this fact is
accounted for by the larger extent
category applicable to the situation with
five unmarked transformers. Again, the
nature of the risk presented is the same,
so only one penaity is charged.

When Multiple Pencities Should Bs
Assessed

The most obvious situation for

assessing muitipie penalties is where the
situation constitutes infracdons of
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